AVON TOWN COUNCIL

Aaron Tevebaugh, President
Steve Eisenbarth, Vice President
Beverley Stafford, Member
Marcus Turner, Member

Greg Zusan, Member

2018 Annual Training

January 25, 2018

Presented By:
Daniel L. Taylor
Mitchell A. Ray
Taylor, Chadd, Minnette, Schneider & Clutter. P. C.
Crawfordsville = Indianapolis *Lebanon
dtaylor@tecmsclaw.com

mray@tcmsclaw.com
DLT: 765-225-9133 m = 765-361-9680 o

MAR: 765-401-6675 m = 317-550-4333 o



IL.

IIL

Americans with Disabilities Act (ADA)

a.
b.
c.

Town has adopted Policy, Transition Plan and Grievance Procedure
Town has appointed ADA Coordinator — (Ryan Cannon)
Access
1. Employees should report any requests for reasonable
accommodation and access issues to facilities, programs or
communications (website)
1. Reports should be written
Notice of Rights should be included on all meeting agendas
Recordings may have to be transcribed for the hearing impaired or
transcribed on Braille or provides as recordings for the sight-impaired.
2018 Action
1. Implement changes
ii. Review plan
1. Revise plan if necessary
iv. Include ADA Transition Improvements in Budget
v. Review grievances and take action

Title VI — Non-Discrimination Policy
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Town adopted Policy, Grievance Procedure
Town has appointed Title VI Coordinator
Required as a condition of receiving federal road funding
Must have sign in sheets and surveys at all public meetings
Must use non-discrimination statements is advertising for positions
and other documents (i.e. deeds)
Audited Annually — you should obtain a copy
2018 Action
1. Implement plan

1. Review plan

iii. Revise plan if necessary

1v. Review Grievances for Action and Policy Changes

Internal Controls

a.
b.

C.

Oversight Committee appointed and formulated policies
Town Council approved of policies
1. No Cash Policy
ii. Cash Handling Policy
1. Credit Card/ Procurement Card Policy
1iv. Reporting Policy
Oversight Committee to review policies annually.
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d. 2018 Action
1. Train new employees and officials
ii. Examine policies, amend if necessary
1i. Review State Board of Accounts Audit and take action
iv. Review material events and take action

IV. HIPPA
a. Duty: The Health Insurance Portability and Accountability Act of 1996

(HIPAA) created the duty of Employers to safeguard Protected Health
Information (PHI) of its employees. The United States Department of
Health & Human Services issued the Standards for Privacy of
Individually Identifiable Health Information. There standards are
collectively referred to as the Privacy Rule. Under the Privacy Rule, it is
the duty of every employee to protect the privacy and security of sensitive
information.

b. What is PHI?

1. Information that identifies the patient (employee) — past and
present — living and deceased (see list)
1. That relates to the patient’s past, present or future
2. Physical condition
3. Mental condition
4. Payment for medical expenses

c. How must employers safeguard PHI?
1. Documents
1. Limit access of employee PHI
2. Those who need it to carry out job duties

a. Supervisory
b. Payment of medical bills
c. Town Attorney — when necessary

3. Employee — by request

4. Third parties — authorized only
a. Other parties in litigation with employees
b. Law enforcement

c. National Instant Background Check System (NICS)
— firearms rules — looking for history of mental health
treatment



1. How do we limit access?
1. Segregate information and store in locked file cabinet in
Clerk-treasurer’s office
Color Code
Create HIPAA file for every employee
All requests for access made in writing to C-T
C-T must authorize access
C-T must log all access
C-T must obtain Town Attorney approval for 3td party
requests
C-T must log all 3rd party access
Shred all PHI documents when no longer needed — but
note that Employer must retain all PHI for 50 years for
past employees — so only shred copies.
1. Electronic
1. Same rules apply to electronic information
2. Annual consultation with IT consultants re encryption,
software and firewalls
iv. Discussion
1. Should not discuss employee PHI with others — internally
or externally
2. Should not discuss whether an employee is on Town’s
health plan.
3. Should not discuss employees PHI during public
meetings.

d. HIPAA Bill of Rights
1. Employees have the right to
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1. Receive a copy of the employer’s notice of privacy
practice

(in handbook)

2. Receive notice of requests for access

3. Receive a copy of their records

4. Make requests for corrections of their records

5. File complaints with employer, healthcare providers
and Department of Health and Human Services

6. Receive Notice of a breach of their unsecure PHI
1. Employers should

1. adopt policies and procedures for these rights



2. create responsibilities for the execution of these
policies and procedures

3. implement these policies and procedures, and

4. report to Town Council annually on the status of the
plan.

e. Grievance Procedure
1. Employers must provide a grievance procedure for employees.
ii. Complaint to department head or, if the Department Head is
the alleged violator, the Town Manager.
1i. Department head or Town Manager notifies Grievance
Committee and Town Attorney
iv. Grievance Committee investigates complaint and makes
findings within 10 days
v. Employees violating HIPAA policy will be subject to
discipline
vi. Town must mitigate the effects of any violation
vii. Town may not retaliate or intimidate any employee who
exercises his/her rights
vill. Town cannot require employee to waive his/her rights
1x. Town must ensure that health plan does not require waiver

f. Violations
1. Breaches -- Occurs when PHI is lost, stolen, improperly
disposed of, accessed by hackers, or disclosed (in writing or
verbally) in violation of HIPAA
ii. Civil penalties -- $50,000 per incident to $1,500,000 per
incident if not corrected;
1i. Criminal penalties -- $50,000 to $250,000 fine and up to 10
years in prison

b. HIPAA Compliance Plan
i. Draft a plan
i1. Educate all persons with responsibility re plan
iii. Implement safeguards
1iv. Document implementation
v. Create accountability via annual audit by committee
vi. Report compliance annually



V. Risk Management
a. Council has adopted risk management plan
b. Staff reviewed plan and made amendments per findings
c. During 4th Quarter Council should receive amendments to plan
1. Review claims made and other liabilities from operations
1. Assess changes in policies and practices necessary
ni. Identify practices and policies which help avoid liability
d. IT Risk
1. Secure systems for storage, processing, transmitting data
11. Secure systems lower IT budget
1i. Main threats
e Computer crime (cyber stalking/ intrusion of personal
privacy)
Fraud
Impersonation/blackmail
Information bribery/economic exploitation - RECENT
OCCURRENCES
e System intrusion/sabotage, bugs, unauthorized access
iv. Management
e Risk Assessment
e Training
e Separation of duties
e Procedure
e Grievance policy
e. Benefits of proper risk management
1. Lowers liability insurance premiums
ii. Lowers worker’s compensation insurance premiums
1i. Creates safer environment for employees
iv. Creates safer environment for public in Town facilities
v. Lowers cost of attorneys because of fewer claims against Town
f.  Tools to manage risk
1. Avoid risk
ii. Mitigate risk
1i. Mitigate damages from unavoidable risk
iv. Reduce uncertainty
v. Shift liability

g. Action Items
1. Assess implementation of plan

1. Make amendments to plan based upon risk assessment



VI. Employment Discrimination
a. An employer may not discriminate against employees on the basis of
Age
Gender
Religion
Ethnicity or Race
Medical History
Disability
Sexual Preference
Claims History — health insurance, workers’ compensation,
ADA, etc
Leave Frequency
Gender identity
Immigration/citizen status
genetic information
ancestry
b. Procedure — follow all policies in hiring, promotion, discipline and
termination
c. Reporting — promptly address all claims of employment
discrimination
d. Avoiding Discrimination Claims
1. Interviews
2. Hiring
() document non-discriminatory reasons for
distinguishing
between candidates
(i) do not explain reasons for not hiring — refer questions
To Attorney and allow documentation to speak for itself
(iii) do not discuss with hires why others were not chosen
(iv) avoid use of e-mail re candidates during and after the
process
(v) Conditional offers while conduct background/credit
checks
3. Promotions
() clearly document criteria for selection
(ii) clearly document determinations
(i11) do not explain reasons for not promoting — refer
Questions To attorney and allow documentation to speak
for itself
(iv) do not discuss with others why promotions were
made
(v) avoid use of e-mail re candidates
4. Discipline
(i) clearly document reasons for discipline and provide to



employee

(i1) be consistent in application of discipline

(ii)) document reasons for inconsistent treatment
(iv) do not discuss discipline to others

(v) avoid use of e-mails re discipline

VII. Nepotism
a. annual certifications
b. cannot hire persons related to Council members
c. Cannot hire persons and put them in a direct report position with a
relative
d. Cannot do business with persons related or companies controlled by
persons related to Council members

VIII. Conflicts of interest
a. cannot approve contracts with companies in which Council
members have a pecuniary interest.
b. filing of conflict notices special procedures for approval.
c. Penalties for violation — felony

IX. Open Door Law
a. Purpose: To permit access to meetings of a public agency
b. What is a public agency?
1. Governing bodies
11. Committees appointed by governing bodies, or their presiding
officers, which conducts any public business
1i. Building corporations which issue bonds for the construction of
public facilities.
c. What is a “meeting’?
1. A gathering
1. Of a majority of the members of the public agency
iii. For the purpose of taking official action.
d. Exceptions to the rule — the following meetings are excepted:
1. Social or chance gatherings not intended to avoid the
requirements of the ODL;
11. On-site inspections of programs or projects at which no official
action is taken;
i1i. Traveling to and attending meetings of organizations devoted to
the betterment of government;
iv. Political caucuses;



Vi.

Vii.

Economic development discussions at which no
recommendations, policy decisions, decisions or final action is
taken;

Orientation of members of the governing body about roles and
responsibilities;

Gatherings for the administration of oaths of office.

e. What is “official action”?

1.
11.
111.
1v.
V.
V1.

Receiving information;
Deliberating;

Making recommendations;
Establishing policy;
Making decisions;

Taking final action.

f.  Executive Sessions — allowed private meetings for the purposes of

1.
1.

111.
iv.
V.

vi.
Vii.

Collective Bargaining discussions
Litigation strategy regarding

1. Pending litigation;

2. Litigation which the government intends to initiate;

3. Litigation threatened in writing against the government.
Interviews with prospective employees
Job performance evaluations
To discuss employee misconduct if the governing body has
jurisdiction
To discuss the acquisition or leasing of real estate;
To consider the initial elimination of prospects for appointment
of public officials.

g. Notice of meetings

.
11.
1ii.

1v.
V.
V1.
Vii.

Must be posted 48 hours before meetings

Agendas, if used, must be made available to public and posted
Minutes, if used, must be made available to public within a
reasonable time

No secret ballots

No deliberation required before a vote

Public has the right to attend and record

Public has no right to speak unless governing board allows by
rule

h. Remedies for Violation

1.
1.
1ii.

Request information opinion of Public Access Counselor (PAC)
File formal complaint with PAC — Advisory Opinion
File lawsuit
1. Declaratory judgment that act taken in violation is void
2. Injunction
3. Civil Penalty against government



4. Civil penalty against individual who intentional violates
ODL
i. What should public officials do in order to avoid violations?
1. Read the PAC Handbook
1i. Error on the side of conducting all public business in open
meetings

1i. Avoid pitfalls
Causal conversation before and after meeting
Meeting in the kitchen
Calling recesses during meetings
Conducting pre-meetings
Polling members in person, by telephone or by e-mail
Failing to consult with Town Attorney when questions
arise
. Voting at executive sessions
Discussing inappropriate topics during executive sessions
Saying, during a meeting, “when we discussed this the
other day....”
10.Intentional violations
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XI. Planning and Zoning
a. Rezones - 5 criteria
1. the Comprehensive Plan;
2. the current structures and uses within each zoning district;
3. the most desirable use for which the land in each zoning district
is adapted;
4. the conservation of property values throughout the jurisdiction;
and,
5. responsible growth and development.
b. Planned Unit Developments
1. Three rationales
a. mixed use
b. characteristics of land (woods, creek, pipeline, etc.)
¢. innovation
2. Additional Criteria + Rezone Criteria
3. PUD has its own zoning ordinance
4. Watch for
a. use of PUDs to avoid requirements of Town ordinances
b. use of PUDs to increase density
c. use of PUDs to mix incompatible uses
c. Variances and Waivers
1. Variances are BZA cases in which petitioner seeks to avoid
requirements of Town ordinances.
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2. Waivers are determined by Plan Commission as part of
Development Plan Review (DPR) cases.
a. Plan Commission may only grant waiver of ordinance
requirement if Zoning Ordinance specifically allows waiver.
b. We have a list of waivers allowed and provide it to
Plan Commission members during training.
c. Which waivers are allowed is a legislative function.

XII. New Laws

a. OSHA - employees cannot be subjected to drug/alcohol test when a
work place injury drug/alcohol use could not have reasonably been a
contributing factor to the injury

b. INDOT Ethics Rule — No employee may not accept gratuities,
favors, or gifts of monetary value from consultants for projects that
are supported by federal funds. Violation will result in loss of
federal funding. Monetary value does not include a pen, refrigerator
magnet, etc. Error on the side of refusing acceptance.

c. Criminal Background — Now will use conditional offers of
employment until the municipality conducts a background check
and, if necessary based on the position to be hired, a credit check.

d. Police reserve officers — Worker’s compensation now provided.

e. Sale of Property - threshold raised to $50,000.

f. Billboard, Sign regulations to Zoning Ordinance

XIII. New Cases
o Town of Sellersburg (Clerk-Treasurer) v. Town Board of Sellersburg.

o Facts Town Council approved a salary ordinance allowing the Clerk-
Treasurer to hire two deputy Clerk-Treasurers. Before hiring a second
deputy, the Town Council passed an ordinance amending the salary
ordinance and eliminating the funding for a second deputy. Clerk-
Treasurer sued, asking the Court to reinstate the original salary
ordinance. The Court denied the Clerk-Treasurer’s claim, stating that
Town Council approval of the ordinance eliminating funding
precluded the hiring of the deputy, and thus was appropriate

o Take Away: The Town Council giveth and the Town Council taketh
away. The budget and salary ordinance are under the complete
discretion of the Council, and can be amended at any time.

e Durham v. Town of Galveston.
o Facts: Durham, a Town employee, committed 8 counts of

insubordination, including not returning keys, refusing Town Council
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members access to Town Hall, cursing at some Council members, etc.
the Council ultimately fired Durham and he filed suit. Durham stated
he was not given a hearing before the termination and that the
members of the Council that were involved in the counts of
insubordination were biased and so should have recused themselves
from voting for his termination. Council provided Durham a hearing,
no member recused themselves, and the Council unanimously voted
for his termination. The court then stated that this was proper action
and that simply because two council members were involved or
witnesses to Durham’s conduct, does not, in and of itself, demonstrate
actual bias on their behalf.

Take Away: Like in Sellersburg, another victory for the executive
body. Recuse from an issue is not a simple analysis. Personal
involvement or interest does not always demand recusal. This is one
example highlighting the decision to recuse oneself should always be
closely examined to ensure it is, in fact, necessary and appropriate.

Town of Cedar Lake v. Cedar Lake 2014 Annexation Territory Landowners.

o Facts’Cedar Lake adopted an annexation ordinance to capture land

anticipated to be developed and used as lake homes for Chicagoans.
The fiscal plan contained no information regarding specific
development in the Annexation Territory but did project a net increase
in tax revenues to the Town of more than $350,000 per year. The Town
introduced evidence regarding five major projects that could
potentially add additional economic development in the Annexation
Territory in the future. Most were road, toll road, railroad-based
projects. Remonstrators filed suit. The court disapproved the
annexation because the Town did not introduce evidence that any
developers have expressed an interest in developing land in the
Annexation Territory. The President of the Town Council testified that
the council had no objection if farming continued in the Annexation
Territory for the next ten or twenty years and that the Town knew of
no development proposals in the Annexation Territory for the next
three to five years.

Take Away: Annexation is becoming increasingly harder and it is
important to have a relatively immediate need/desire to develop the
area proposed to be annexed. This is another example of poor planning,
and a lack of understanding the Town Council on the procedure and
purposes for annexation. The Council member’s comment regarding
farming clearly signaled to the Court that this was a land/money grab.
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City of Madison v. DeMaree.

o Facts:DeMaree applied for a rezone. City Council urged DeMaree to go

back to plan commission to get a recommendation with a full
commission. Subsequently, the Plan Commission did give DeMaree a
positive recommendation but the Council ultimately denied the rezone.
DeMaree sued, asking the Court to determine if the Town Council’s
decisions were arbitrary and capricious. The Court found that the
Town Council and the Plan Commission decisions were appropriate
because both bodies looked at the five factors for a rezoning, including
traffic volume, drainage, privacy issues, property values, best use with
the comprehensive plan, etc. Further, the Court found that the denial
was not arbitrary because one council member stated that his decision
was about “traffic issues.”

Take Away: If an individual wants to challenge a ruling in court, the
Court is going to start with what information the Commission/Council
considered in light of the 5 factors (for a rezone), or other criteria
applicable to the case. Further the Councilmember speaking up
regarding the reason for the denial seems to hold weight with the
Court. Thus, ask questions relating to the factors critical to the case
and don’t be afraid to speak up and have dialogue regarding your
decision/vote.

o Defries v. Board of Commissioners of Posey County.

o Facts: a group sought for the County Commissioners to vacate a road

that was rarely accessed by the public. The County Commissioners
later adopted an ordinance vacating the road. Remonstrators then filed
suit stating the vacation was invalid because the Commissioners failed
to hold a hearing on the vacation within 30 days of being petition for
the vacation. The Court ruled noticed the missed timeline but
ultimately upheld the vacation stating that even though the
Commissioners missed the statutory required hearing, the result was
harmless because it did not affect the substantive rights of the parties.

Take Away: Just because a procedural deadline is missed, it’s
important to analyze the exact ramifications it may have. As in this
case, the missed deadline had no ramifications on the outcome, and so,
the court disregarded it.

Town of Knightstown v. Wainscott

o Factss Wainscott owns a historic building called the “Old Lodge” in

Knightstown. A building called the “Bullet Hole” was adjacent to the
Old Lodge, and the buildings shared a wall. Town contracted to
demolish the Bullet Hole. Demolition left holes and cracks in
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Wainscott’s building. Wainscott sent a letter detailing the problem to
the Town council. At a Council meeting, a member said if the Town
caused a problem, they would fix it. After no action, Wainscott sued.
The town defended that case stating that Wainscott claim must fail
because Wainscott’s letter did not specifically put the Town on notice
that he may take legal action. The Court of appeals disagreed, stating
a notice of a tort claim need not specifically inform the Town of the
injured party’s intent to assert a law suit. If it has the flavor of a
demand letter and essentially gives the town notice of the severity of
the claim so that the town may investigate and decide what action to
take, then it is sufficient to put the Town on notice. The Court further
found that the council member’s comment about fixing it, was almost,
but not quite enough evidence to be considered a binding legal
contract between the Town Council and Wainscott

Take Away’ Carefully look at all letters, a letter about a simply
inquiry may be sufficient to assert a person’s intent to sue the Town,
even without specifically saying it. Correspondence of this nature
should be forward to Town Manager and attorneys. Also, be careful
what you say. A council members statements to ease this plaintiff's
tension almost bound the Town Council to making repair to a historic
building, likely incurring hefty construction and professional services
fees.
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