March 21, 2018

Avon Town Council
6570 E. US Highway 36
Avon, IN 46123

Re:  PUD 17-04 Settlement West
Planned Unit Development (the “Project”)
Remonstrance Against Final Approval

Dear Town Council Members:

I reside at 1480 Laurel Oak Drive, in Avon, Indiana. 1 am writing this letter to
memorialize my opposition to the approval of the above referenced Project, which is on the
Avon Town Council agenda for March 22, 2018 (the “Agenda”).

Basis for Remonstrance

1. A planned unit development (“PUD”) is not intended to be utilized as a substitute for typical
projects and recognized zoning standards. In fact, the Avon Plan Commission website states
as follows:

What’s a PUD?

A Planned Unit Development (PUD) zoning district is established to
provide for an innovative development often times including mixed
zoning classifications, densities, and uses under a common classification.
It is not subject to standard zoning requirements, however PUDs often use the
Zoning Ordinance as a foundation and must not violate the general purposes,
goals, and objectives of the Zoning Ordinance and the Town’s Comprehensive
Plan.

Avon Plan Commission Website, March 20, 2018.

There is nothing remotely innovative about the Project. The Project is residential, high-
density construction without a single innovative or unique feature.



March 20, 2018

Re:

PUD 17-04 Settlement West
Planned Unit Development (the “Project”)
Remonstrance Against Final Approval

Page — 2 —

2.

Daniel Taylor, legal counsel for the Plan Commission and Avon Town Council, provided
training to the Avon Town Council and Avon Plan Commission in 2018. Mr. Taylor
specifically admonished these governmental bodies to not utilize a PUD as a mechanism to
disregard the Comprehensive Plan or to simply increase development density. An approval
of this Project, as proposed, would directly contradict that admonition by legal counsel. See
January 25, 2018 and February 26, 2018 Training Manuals.

Mr. Taylor also outlined conditions under which the use of a PUD is appropriate. Id. Those
conditions include:

a. Mixed-Use Developments;
Creative designs; and

c. Unusual physical property attributes which do not permit traditional
developments.

None of these criteria exist in this Project, as previously found by staff.

A PUD must demonstrably meet the best interest of the Town of Avon. Acceptable criteria
include the following:

9. When Are PUDs Consistent with the Best Interest of the Town?
a. Innovative design — buildings, lakes, streets, etc.
b. harmonious mixed-use on large parcels
c. development which preserves woods, water resources and other natural
conditions
d. special area development which uses mixed-use development to create
neighborhood commercial centers.

Id. Again, none of the acceptable criteria exist with this Project.

Jodi Dickey previously advised that the staff recommended against approval of the Project.
Ms. Dickey stated, “Staff does not believe the Project is innovative enough to constitute a
PUD designation.” December 18, 2017 Plan Commission meeting minutes. Nothing has
changed.
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6. The term “innovation” is defined by Webster’s Dictionary as follows:
The introduction of something new. A new idea, method, or device.

There is nothing new, creative, or distinctive about the Project. A residential, high density
project with this type of construction is commonplace. There are hundreds of substantially
identical developments throughout Indiana, including Avon. Again, this type of Project is
commonplace.

7. The property in question is currently zoned R-1A. This classification includes the following
criteria:

Single Family

15,000 sq. ft. Lot
Minimum Lot Width 100
Depth / Width Ratio 3:1
Max Lot Coverage 35%

There is no evidence in the record which would support a decision to disregard these
standards.

8. In order to approve a PUD, Section 5.2 of the Avon Zoning Ordinance mandates the
following:

The Project:

1. will achieve the purposes for which planned unit developments may be
approved pursuant to the requirements of this Chapter;

2. will not violate the general purposes, goals, and objectives of the
Zoning Ordinance and the Town’s Comprehensive Plan;

3. will not unduly burden adjacent roadways; and

4. will result in a development providing adequate and appropriate levels
of open space and other compensating amenities both within the
proposed development and to the Town.

There is no evidence in the record which would support any of these criteria. For example:
* As illustrated above, nothing about this Project meets the purposes of a PUD;

* The Project is directly at odds with the Town’s Comprehensive Plan and Future Land Use
Map;
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10.

11

12.

* There is nothing even remotely innovative about the Project;

* The Project would violate duly adopted PUD Development Standards. See Avon Zoning
Ordinance § 5.6(d) (no mixed use, no creative design, and no unusual physical
conditions).

The Project was previously rejected by staff because it met none of the PUD standards. The
Petitioner did not make a single material change to the design of the Project prior to
resubmission. Rather, Petitioner offered to donate 23.5 acres of undevelopable land to the
Town of Avon to essentially buy approval of the Project. This belated offer does not alter the
Project in any fashion. The Project’s design, layout, density, construction elements, square
footage, size, and setbacks has not changed. While the Town may appreciate a land
donation, this offer has zero legal effect on the actual PUD.

The density argument set forth in the January 22, 2018 Plan Commission meeting minutes is
fallacious at best and will not withstand legal scrutiny. The density of the actual
development has not changed. Density is a quantification of development size, lot size, lot
shape, structure dimensions, structure location, and structure orientation. Those attributes for
this Project have not changed from the original proposal. Approval of this Project would set
a precedent which would render PUD development standards meaningless.

. The following official statement appears in the January 22, 2018 Plan Commission meeting

minutes:

The intent of the PUD ordinance is to provide greater flexibility, innovative
approaches to meeting housing and business needs, and be in the best interest
of the Town. Staff agrees that this is a good use for the site, however the
design is not particularly innovative. The product itself is not innovative
either. The PUD development even states that the architectural standards have
remained the same since the approval in 2008. The design of the roads does
not match what Public Works would like to see, and does not promote safety
or decrease traffic speeds.

This statement alone demonstrates this Project cannot be approved.
There are multiple studies reflecting high-density housing lowers adjacent properties’ values.

This data has not been explained away nor discounted by Petitioner. High-density housing
will no doubt decrease property values, and will negatively impact the Town.
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13.

14.

15.

The Ordinance procedures require “a report detailing the events, attendance, and
information presented by the petitioner at the Neighborhood Meeting shall be
submitted to the petition file a minimum of ten (10) days prior to the scheduled
Informational Meeting” and “Copies of this report shall be distributed to the
membership of the Avon Plan Commission by the staff of the Town of Avon as a
component of any staff report provided prior to the Informational Meeting”. See Avon
Zoning Ordinance § 5.6(d)

The Plan Commission minutes do not reflect this requirement being met.

The proposed Findings of Fact are inadequate as a matter of law. Findings of Fact must be
more than unsupported conclusions. They must be based upon demonstrable evidence found
in the Plan Commission record. As illustrated above, much of the historic record establishes
Town staff and departments do not believe this Project meets any PUD criteria. To ignore
these prior conclusions without any supporting facts is tantamount to arbitrary and capricious
conduct. See Riverside Meadows I, LLC v. City of Jeffersonville, 72 N.E. 3d 534 (Ind. Ct.
App. 2017)

Approval, if granted, would show an unlawful disregard of the Town’s Comprehensive Plan.
See Indiana Code § 36-7-4-603. Again, such a ruling would establish arbitrary and
capricious conduct. The fact that the Plan Commission may have previously approved a
similar or adjacent PUD is of no moment. One incorrect decision cannot justify a subsequent
incorrect decision. Equicor Dev. Inc., v. Westfield-Washington Twp. Plan Comm’n, 758
N.E. 2d 34 (Ind. 2001).

I request that this letter be made a part of the permanent record of the Avon Plan

Commission and Avon Town Council. 1 further request this letter be provided to all Town
Council members on Thursday, March 22, 2018, during the public meeting and read into the
record.

Sincerely,

Rian Wathen
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cc: Gregory Zusan
Beverly Stafford
Aaron Tevebaugh
Steve Eisenbarth
Marcus Turner
Tom Klein
Jodi Dickey
Daniel Taylor



